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RECOMMVENDED ORDER

A hearing was held in this case in Tanpa, Florida, on
Sept enber 23, 1997, before Arnold H Pollock, an Adm nistrative
Law Judge with the D vision of Adm nistrative Hearings.
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For Petitioner: Alexandria E. Walters, Esquire
Wlliam C. Childers, Esquire
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Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

Angela T. Hall, Esquire
Departnent of Health

1317 W newood Boul evard

Buil ding 6

Tal | ahassee, Florida 32399-0700

For Respondent: Gover Freeman, Esquire
201 East Kennedy Boul evard
Suite 1950
Tanpa, Florida 33602

STATEMENT OF THE | SSUES

The issue for consideration in this case is whether



Respondent's |icense as an optonetrist in Florida should be



di sci pli ned because of the matters alleged in the Admnistrative
Conpl aint filed herein.

PRELI M NARY MATTERS

By a three-count Adm nistrative Conpl aint dated February 8,
1992, Nancy Snurkowski, then chief attorney for the Florida
Departnent of Professional Regul ation, on behalf of the Board of
Optonetry, charged Respondent, Brian L. Wber, O D., with
mul ti ple violations of Sections 463.014(1) and 463.016(1),
Florida Statutes, by engaging in the practice of optonetry with a
corporation conprised of individuals other than |icensed
optonetrists; by entering into a corporate arrangenent which
permtted an unlicensed person or entity to practice optonetry
t hrough the Respondent; and by holding hinself out to the public
as available to render professional services in a manner which
inplies he is professionally associated with an entity which
itself is not a licensed practitioner. Respondent requested
formal hearing on the allegations, and after a series of del ays,
sone at the behest of Petitioner and sone at the behest of
Respondent, this hearing ensued. 1In the interim the Board of
Optonetry was transferred fromthe Departnent of Business and
Prof essi onal Regulation to the Agency for Health Care
Adm ni stration, and then to the Departnent of Health. The
prosecution of allegations of m sconduct of regulated health care
prof essional s, however, renmains the responsibility of the Agency

for Health Care Adm ni stration



At the hearing, Petitioner presented the testinony of
Ant hony D. Record, a |licensed optician, and president of 29/49
Optical, Inc., the organization with which Respondent is alleged
to have practiced i nappropriately; Drs. R chard Ingrahm and
Andr ew WAl kowi ak, |icensed optonetrists and associ at es of
Respondent in Brian L. Weber and Associ ates; the Respondent and
Dr. Peter D. Liane, a |licensed optonetrist and expert in the
field of optonetry. Petitioner also introduced Petitioner's
Exhibits 1 through 4, 6 and 8. Petitioner's Exhibit 5 for
I dentification was withdrawn, and Petitioner's Exhibit 7 for
| dentification was not admtted. The latter is appended to the
record as a proffer of evidence, however

Respondent also testified in his own behalf and introduced
Respondent's Exhibits A through F

A transcript of these proceedi ngs was provi ded, and
subsequent to the recei pt thereof, counsel for both parties
submtted witten argunment and ot her proper matters which were
considered in the preparation of this Recormended Order

FI NDI NGS OF FACT

1. At all tines pertinent to the issues herein, the
Petitioner, Board of Optonetry, was responsible for the |icensing
of optometrists and the regulation of the practice of optonetry
in this state. Respondent was |icensed as an optonetrist in
Fl orida, practicing under |icense nunmber OP0001451, originally

i ssued on Septenber 21, 1978.



2. Sonme time prior to or during 1987, Respondent, Dr. Brian
L. Weber, dissatisfied wwth what he found to be the practice of
| arge optical dispensers with regard to pressuring optonetrists
to prescribe |lenses, decided to open a facility where patients
needi ng gl asses could receive an eye exam nation froma |icensed
optonetrist and also, if the patient so desired, obtain the eye
wear prescribed. Consistent with what he perceived to be the
rules of the Board of Optonetry at that tine, Dr. Weber entered
into a business venture with M. Record, a |icensed optician
t hrough which a patient could do just that.

3. In 1990, Dr. Wber and M. Record changed the nane of
the business to 29/49 Optical, Inc., and as of March 2, 1990,
operated five separate stores under that nane. Dr. Wber and
M. Record incorporated the conpany within which each ultimtely
owned 50 percent of the stock of the corporation. Dr. Wber
provided the funds to start the business, and M. Record, the
"sweat equity." M. Record was nade president of the conpany
because he had the experience in opticianry and was responsi bl e
for operations. Wber was the "noney nman," and provided the
overall business goals and strategy. Once the corporation was
established and the initial filing was conpleted, M. Record was
responsi ble for recurring filings as a matter of course.

4. The firm 29/49 Optical, Inc., was in the business of
provi di ng optician services. The |leases for the stores were

taken out in the nanme of the conmpany which, in essence, provided



a "turn-key" office to a licensed optonetrist who was one of
t hose individuals associated with Respondent in the optonetry
practice known as Brian L. Wber and Associates. Each of the
optonetrists in the association was an i ndependent contractor,
associated in practice with Respondent. None of them were
enpl oyees of 29/49 Optical, Inc.

5. In each of the offices of 29/49 Optical, Inc., was a
di splay area where glass franes were displayed and fitted, a
wai ting roomused both by custoners of the optical shop and
patients of the resident optonetrist, a storage room and, for
t he exclusive use of an optonetrist, an exam ni ng room equi pped
with those itens and supplies necessary for the acconplishnment of
eye exam nations. As was the customin the profession at the
time, this office, owned or |eased by 29/49 Optical, Inc., was
furnished to the optonetrist at little or no cost. Though it was
hoped that the optonetry patients would choose to have their
prescriptions for glasses or contact lenses filled at 29/49
Optical, Inc., they were under no obligation to do so, and nmany
di d not.

6. Patients seen by an optonetrist in the 29/49 Optical,
Inc. offices were billed by the optonetrist for the optonetry
services and by the optical conpany for the cost of any gl asses
or contact |enses purchased. The two charges were paid
separately, the paynents placed in separate accounts. Paynents

for eye exam nations by an optonetrist were deposited to the



account of Brian L. Weber, optonmetrist. Paynments for glasses or
| enses were deposited to the accounts of 29/49 Optical, Inc. The
funds were neither m xed nor co-mngled, and funds placed in the
account of Brian L. Weber were not used to pay the expenses of
the 29/49 Optical, Inc. stores. Each optonetrist maintained his
or her own patient records which were stored in a filing cabinet
mai nt ai ned for that purpose separate and apart fromthe files
relating to the operation of the 29/49 Optical, Inc. stores.
Only the optonetrists nade entries to those records.

7. Since the optonetrists who nanned the offices in the
29/ 49 Optical, Inc., stores were independent contractors, within
basic guidelines as to routine procedures and office hours, they
were free to work such hours as they chose and to charge what
they believed to be appropriate fees for other than routine
procedures. They were paid with funds drawn fromthe account of
Brian L. Weber, into which the patient fees for optonetry
services were deposited. In addition to the associ ates who
practiced at the individual shops, Dr. Wber also practiced at
each and all of the shops periodically. M. Record was paid from
t he checki ng account maintained by 29/49 Optical, Inc., on which
account either Record or the Respondent could wite checks.

8. Dr. Wber is quick to admt that the advertisenent for
29/ 49 Optical, Inc., which appeared in the March 1, 1990, edition
of the St. Petersburg Tines is a poorly worded advertisenent. So

much of the advertisenent which inplies a total price to be paid



to 29/49 which includes exam nation and gl asses is admttedly

i nappropriate, and when he saw the proof prior to publication, he
clains to have nmade appropriate changes whi ch woul d have
corrected the deficiencies. However, the corrections dictated by
Respondent were not made, and the inappropriate adverti senent was
published. H's imediate conplaint to the newspaper after the
first publication date resulted in an i mredi ate correction.

9. Respondent clains that when the disciplinary action was
initiated against himin 1992, he imedi ately contacted the
newspaper and requested a letter which would clarify the
situation. He did not tell the paper what to say, and the
subsequent letter fromthe paper relates to a failure to have his
name appear in the March 1, 1990, advertisenent. This is not the
defect in the advertisenent of which the Board conpl ai ns.

10. Dr. Liane, a Board certified optonetric physician, a
former Chairman of the Board of Optonetry and now an expert for
and consultant to the Board, reviewed the case file in this
matter for the Board, along with the transcripts of other cases
relating to Dr. Weber. None of the other matters was based on
di sciplinary action. To his recollection, the Board' s rule on
corporate practice was pronulgated in 1986, at the time he was a
menber of the Board. At that tinme, the Board conducted nunerous
wor kshops around the state to advice practitioners of the
standard of practice in that regard. Dr. Liane was also on the

Board's |l egislative conmttee when Chapter 463, Florida Statutes,



was enact ed.

11. The Board of Optonetry was concerned with the
protection of the public fromthe danger of allow ng opticians or
unlicensed entities to have input into whether |enses were
needed. The Board, and the legislature, wanted to all ow
optonetrists to practice with other |icensed health care
practitioners, but not with unlicensed opticians. After the
| egi sl ati on was passed, the Board promulgated its Rule 210 3. 008,
whi ch outlines factors which nust be shown in order to prove
corporate practice.

12. One of the prohibitions in the rule relates to any
practice or pronouncenent which "inplies" that the corporate or
unlicensed entity is providing professional services. 1In the
instant case, Dr. Liane is of the opinion that the origina
advertisenent in question inplies that 29/49 Optical, Inc., is
offering a conplete eye exam nation. As was noted previously,
Respondent agrees, and it is so found.

13. Having considered all the evidence available to him
i ncludi ng the advertisenent of March 2, 1990, and the assunption
of the | ease arrangenments existing prior and up to 1990, Dr.

Li ane concl uded that Respondent was involved in an unauthorized
corporate practice. Wile a side-by side practice between
optonetrists and opticians is comon and approved, it may not be
within a corporate practice by the sane individuals who are in

busi ness toget her.



CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this
case. Section 120.57(1), Florida Statutes.

15. Petitioner seeks to discipline Respondent’s |icense
based on its allegations that Respondent violated the provisions
of Section 463.014(1), Florida Statutes, by (1) engaging in the
practice of optonetry with a corporation conprised of individuals
other than licensed optonetrists; and (2) entering into a
corporate agreenent which permtted an unlicensed person or
entity to practice optonetry through the Respondent. The Board
al so all eges that Respondent violated Rule 21Q 3.009(2)(a),

Florida Adm nistrative Code by holding hinself out to the public,

10



(through advertisenent), as available to render professional
services with an entity which itself is not a |licensed
practitioner.

16. Section 463.016(1), authorizes the Board of Optonmetry to
discipline a license for “a violation or repeated viol ations of
the provisions of this chapter, or of chapter 455, and any rul es
promul gated pursuant thereto.” Section 463.014(1)(b), Florida
St at utes, provides:

(b) No licensed practitioner shall engage in
the practice of optonetry with any
corporation, organization group, or |ay

i ndi vidual. This provision shall not
prohibit |icensed practitioners from

enpl oying, or fromform ng partnerships or
pr of essi onal associations with, |icensed
practitioners licensed in this state or with
other licensed health care professionals, the
primary objective of whomis the diagnosis
and treatnent of the human body.

17. Rule 21Q 3.008(1), Florida Adm nistrative Code
provi des:

No corporation, |lay body, organization, or

i ndi vi dual other than a |licensed practitioner
shall engage in the practice of optonetry

t hrough the neans of engagi ng the services,
upon a sal ary, comm ssion, or other neans of
i nducenent, of any person licensed to
practice optonetry in this state. For
purposes of this rule, the phrase, “other
means of inducenent” shall include, but not
be limted to, the provision of equipnment or
| eased space to a licensed practitioner, if
t he provision of such | eased space or

equi pnent i s dependent upon the |icensed
practitioner’s agreenent to any conditions
relative to the practice of optonetry. Such
conditions shall include, but not be limted
to, the establishnent of fee schedules for
optonetric services and materials, or the

11



establishment of tinme [imtations on patient
exam nations or any limtations on the type
of optonmetric services or ophthalmc
materi al s avail abl e, prescribed or dispensed.
No |licensed practitioner shall enter into any
agreenent which adversely affects the
licensed practitioner’s exercise of free,

i ndependent and unlimted professional

j udgnent and responsibility, or which permts
any unlicensed person or entity to practice
optonetry through the licensed practitioner
by controlling and/or offering optonetric
services to the public. The professional
judgnent of a licensed practitioner shall be
exercised solely for the benefit of his
patients and free from any conprom sing

i nfluences and | oyalties.

18. Rule 21Q 3.009(2)(a) provides that a |icensed
practitioner shall not dissem nate or cause the dissem nation of
any advertisenent or advertising which is in any way fraudul ent,
fal se, deceptive or msleading. Any advertisenent or advertising
shall be deened by the Board to be fraudulent, false, deceptive
or msleading if it, inter alia, contains a m srepresentation of
facts.

19. The burden in this case rests with the Board to

establish Respondent’s guilt of the matters all eged by clear and

convi ncing evidence. Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987).

20. The Board contends that because Respondent is a 50
percent owner of 29/49, and because, through Brian L. Wber and
Associ ates, he practices optonetry at retail outlets operated by
the corporation, he is in violation of the provisions of the

cited statute and Rule 21Q 3.008(1). The evidence of record to

12



establish that position, however, is neither clear nor
convi nci ng.

21. The evidence presented by the parties, taken in its
entirety, denonstrates that Respondent practices optonetry
through Brian L. Wber and Associ ates, a group practice conprised
solely of licensed optonetrists. Brian L. Whber and Associ ates
conducts the physical practice in facilities owed by 29/49, a
corporation which is half-owned by M. Record, an optician. The
evi dence of record al so shows, however, that the optonetric
practice in each 29/49 facility is kept separate and apart from
the operation of 29/49. Patient records are kept separately;
services are billed separately and aside fromthe fact that the
two entities share a waiting room there is no inappropriate
connection between the two. No evidence was presented to
establish that personnel from 29/49 were permtted to engage or
participate in an optonetric practice, or that optonetry patients
were obligated to purchase their eye wear from 29/49.

22. The evidence does show, however, and Respondent admts,
that the advertisenment conplained of, placed in the St.
Pet er sburg paper by 29/49, which refers or inplies a single price
for exam nation and eye wear, was inappropriate. |t appeared
only once, and the evidence is clear that when Respondent | earned
of it he had it withdrawn imedi ately. Nonethel ess, the
i nappropriate advertisenent was published and constitutes a

violation of Rule 21Q3.009(2)(a). A violation of a Departnent

13



rule constitutes a violation of Section 436.016(1)(h), Florida
St at ut es.

23. Petitioner seeks to inpose an admnistrative fine of
$3,000 fine, to reprimand Respondent’s |icense, to suspend his
license for six nonths and to place his |icense on probation for
one year under such terns and conditions as the Board deens
appropriate. Had Respondent been shown to be guilty of al
of fenses all eged, with clear evidence of aggravation
denonstrated, such a severe penalty m ght be appropriate. This
is not the case here, however. The only m sconduct by Respondent
proven in this case is his advertisenent, defined by Rule 21Q
15.002(2) as a “Major Admnistrative Violation,” and even there,
no aggravating circunstances were shown to exist. |In fact, as
soon as the inappropriate adverti senent appeared one tine,
Respondent had it cancelled, a task which he had unsuccessfully
attenpted upon revi ew before the adverti senent was published.

24. Under the provision of the rules dealing wth quantum
of punishnment, 21Q 15.002 and 21Q 15.003, a major admnistrative
violation may result in the inposition of a reprimnd and an
adm nistrative fine of $3,000. 1In light of the fact that the
of fense proven deals with an advertisenent and not i nappropriate
practice; in light of the fact that the evidence shows Respondent
tried to prevent its appearance when he reviewed it prior to
publication; and in light of the fact that Respondent had the

of fendi ng adverti senent renoved after only one appearance,
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clearly the inposition of the maxi num penalty is not appropriate

here.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Board of Optonetry enter a Final
Order dismssing Counts | and Il of the Adm nistrative Conplaint;
finding himguilty of Count |1l thereof and inposing an
adm ni strative fine of $250. 00.

DONE AND ENTERED this 3rd day of Novenber, 1997, in

Tal | ahassee, Leon County, Florida.

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6947

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of Novenber, 1997

COPI ES FURNI SHED

Al exandria E. WAlters, Esquire
Wlliam C. Childers, Esquire
Agency for Health Care

Adm ni stration
Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

Angel a T. Hal

Agency O erk

Departnent of Health
1317 W newood Boul evard
Building 6
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Tal | ahassee, Florida 32399-0700

G over Freeman, Esquire
201 East Kennedy Boul evard
Suite 1950

Tanpa, Florida 33602

Eric G Wl ker
Executive Director

Board of Optonetry

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792
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Pet e Pet erson

General Counsel

Departnent of Health

1317 W newood Boul evard

Bui l ding 6, Room 102-E

Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Reconmmended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |
issue the Final Order in this case.
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